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CALIFORNIA SUPERIOR COURT
COUNTY OF LOS ANGELES

THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA,

Plaintifl]

NO. BClsa076
TENTATIVR DECISION
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v+ g lAssigned by the Judicla) Ceunsil to the
ALL PERSGNS INTERESTED IN THE ) County Supes
MATTER ef the validity of e Pourth 3 upezier Coury)
Supplemental Resvlution for Commercial Paper )
and Revolving Notes, supplementing the scourity )
of the Matropolites Water District’s Coaunerais )
Paper with earnity wheeling rates, ;

)

Defandants,

INTRODUCTION
Water Code Bactions 1810 through 1814 Thy Whesling Stetutes

2t

Watsr Code pectiest 1810 through 1314 (ocilectivaly hateinaftor %e *Waseling Statutes”)
puando$n1h=;nkuascoflnunlﬁgnnﬂsun!mhzcuavndmn'anaﬁdus‘nulbﬂbctuﬂhnubﬂnt
relevant posticos deWMmﬁkMaamy which owns 3 warer
eouveymce faci¥ty With exosvs sepacily msy 2ot deny uee of the SalKty to 2z eatity who wishes to
tzansfer warer dacugh those facilities. Such gunsfer &8 colled “whesling.” The Wheeling Stasises
slso goverg how the sgemay (3% g0 Aot MTING campamestion for wheeling tradsactions.
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1 || Specifically, saction 1810 provides that state, regional, and local public agencies may not deny bona
» || fide water transferors the use of 8 water conveyance faoility that has excess capasity, when such..
3 {| capecity is available, so long ss fair compensation is paid for the use of the facility. Subsection (d)
4 |} of thas section provides that the use of & water coaveyance facility is to be made without injuring any,
s || legal user of wawer. Section 1811 coniains a serics of definitions. Atissue in the instant case are the
s |} legal meanings of “fair compensation,” “replacement costs,” “wrused capacity,” and “suy legal user
7 {| of water.”™
s Section 1812 requires the agency owning the water conveyence facility to determine, ina
9 {{ timely manner, the amount and availability of unused capacity as well a3 the “terms and conditions,
10 |} including opezrziion and maintenance requirements and scheduling, quality requirements, term of use,
11 || priorities, and fair compensation.” Section 1813 requires the respective public agency to actin a
12 || reasonable ma=ner, consistent with the requirements of law, to facilitate water transfers whea
13 |l making the neccssary determinations. It also provides that in any judicial action challenging any
14 || determination made by the fasility owner, the court shall consider all relevant evidence and shall
is {1 give due considergtion to tihe purpoges and policies of this article, and that a court reviewing an
16 || agency's determination shall sustain the sgency's determination if it is supported by substantial
17 {| evidence. Finally, section 1814 provides that this article applies only to 70 percent of the unused
13 {| capacity. ’
19

20

' *'Falr compensation” means the reaconabdle ehargss inoared by the owner of the canveyancs system,

21 }]including capits!, cpevation, mainteoance, aod replscement cosu, increased costs fram 1ay necessitated purchase of

supplamental power, wnd including ressonsble credit for any offtsing benefits for the uze of the conveyanet syseam.”

22 || Water Code § 1813(c).

“’Replacuont coxts’ moag the rexsonabie portion of costs masooinsed with matarial aequisition for e

23 || conrection of unrepsirsble wear or other deteristation of conveyance fazility pats which bas ag wticipstad life which s

933 than the coveyancs facility repsyment perlod and which costs are atributzble to the proposed use.” Water Code §

1811(d).

24 “*Unused capacity’ mesns spale that is available within the oparstional limits of the conveyance system and

which the owner is aot using during the period for which the nansfer iy proposed aad which space is sufficient (o sonvey!

the quantity of wxeer proposed to be ransferred.” Water Code § 1211(e).

) “This use of 3 water canveyance faciity is to bo made withous injuring any [egal ver of water snd without
26 unreasonsbly affecuag fish, wildlife, or other ingtream beneficiatl uses and witheut uarcasonably affecting the overalt
27 scanomy or the enviranment of the county fom which the water is being wassferred.™ Water Code $ 1810(d).

-2-
28
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STATEMENT OF FACTS
Metropolitan Water District’s Setting of Firmo and Noo-Firm Rates

The Metropolitan Water District (bereinafter, “MWD"™) is 2 major supplier of water w
Southem California. It owns and operates hundreds of miles of pipes and aqueducts, as well as
reservoirs and other facilities. It consists of 27 member agencies, primarily cides and municipal
water districts. MWD's board of directars is made up of 51 members whose voting rights depend
upon the taxes paid by the residents of each member agency.

In 1954, MWD begaz 3 process to develop uniform wheeling rates that it would charge to its
members for the uze of its witer conveyance facilities. It developed two rates that it argues are
necessary in order for it to receive fair compensation pursuant to the Wheeling Statutes. Oue rate is
for non-imterruptible use of MWD’s facilities. Under this rate, MWD will guarantes & member space
in its water wansfer facilities; it will, in effoct, create excess capacity and reserve that excess capacity
for the member’s use. The rate for this non-interruptible uss of capacity is $262 per acre foot of
water. MWD's second zate is for intetruptible service. Under the interruptible rate of $141 per acre

foot, MWD muaintaina the power 1o interrupt a water transfer taking place through its facilities for
“any reason.” '

The pon-interruptible rate includes most of MWD's system-wide cots, including most of
MWD's casts for obtaining water from the State Warer Project. Both rates incjude costs for
incentive payments for local conservation, and water supply development programs, as well a5
charges for water diskibution, including charges for pipelines, squeducts, and transportation of State
Water Project water. Tho nonsinterruptible rate also incindes costs for storing water. Both rates are
“postage stamp” razes; that is, they are fixed in advance of any particular proposed transaction.
Thus, the rates are not determined according to the amount of water a member transfers through
MWD's facilities, por the dismnce the water is to be wheeled, nor what portion of MWD’s facilities
are to be used for a given water transfer. Rather, the rate is set at either $262 or $14] per acre foot,
respectively, for “uninterruptibie” and “interruptible” scrvice.

3.
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1 On Jsuuary 14, 1997, the MWD board of directors adopted a “Resoiution of the Board of

2 }i Diractors of The Metropolitan Water District of Southern Californis Fixing and Adopting Wheeling
3 [IRates,” which szt forth the two “poéage stamp” wheeling rates described above. 6n= MWD
member, San Dicgo County Water Authority (hereinafter “San Diego™) objected to the rates and
voted against the resolution. Because the board’s vote was 26 in favor to one opposed, the resohution
was adopted.
MWD pledged the revenue it expsctad to receive as a result of these whaeling ratss vs

% || security for certain commencial paper and revolving ncteﬁ. MWD then brought this action, pursuagt
10 {10 Code of Civil Procedure sestions 860, et seq. seeking validation of its “Resolution of the Board of
'} || Directors of the Metropolitan Wazer District 6f Southern California Further Amending and Resuting

{2 .
the Definition of Operating Rovenues (Fourth Supplomental Resolution),” pledging the revenues tat

13
it expected to receive as a rasult of the rates it set under Warer Code sections 1810 through 1814,

14 {

15 The effect of validation of MWD's rates threugh this procedure, pursuam to Code of Civil hwedunl
16 || sections 860 through 870, would be to forever bar the public from comtesting the validity of the rates

17 {lin a cowt of law. See Code of Civil Procedure §869 and §870.

\l\\

o 18 By order dated August 1S, 1997, this Court bifurcsted this sction. Phase I deals with two
12 |l purely legal issues. The first is whether MWD may include all of its system-wide costs ia
i :: calcuisting its whoeling raes, or instead only costs relating 1o particular facilities. The second is
2 whether MWD may set “‘postage stamp” wheeling rates, in advance and without regard to any
: 23 |} partcular wheeling transaction. If necessary, the Court would review the dollar amouuts of the rates
— 2¢ |} in Phase IL.
- 25 The Phase [ trial in this matter took plzce in Department 13 of the San Francisco Superior
B 26 || Court on November 7, 1997, Brian S, Currey and Richard Beller appeared on behalf of plaintiff
17 .
f 2 *
. JAN 13 °98 29723 415 B4 BaXs PAGE . BS
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MWD; Scou S. Slater, Colin Pearce, Stephanie Osler, and James Tayler appeared on behalf of
defendant San Diego County Water Authority; David Osias, Mark Hattam, and Jeffrey Patterson
appeared on behalf of defendant Imperial lirigation Diswict; Mason Morisset appeared for defendant
Quechan Indian Tribe; Warren Felger appeared for defendant Cadiz Land Company; Michael
Duncheon appeared on behalf of defendant Inyo-Mono County Parma Buresu; Lester Marston and
Scott Johnson appeared for defendant Chemehuevi Indian Tribe; and Robert Pellmeth appeared for
defendant Center for Public Interest Law (“CPIL"). Barton Thompson was preseat on behalf of the
Environmental Defenige Pund, which is not a party to this case, but which submitted a bricfas an
amicus curiage. Western Water Company also submitted an amicus curiae brief.
DISCUSSION

Standard of Review

MWD urges the Court to review the rates under g deferential substastial evidence standard,
siting Water Code section 1813. That section provides that in “any judicial action chailenging any
determination meds under this article,” the court “shall sustzin the determination of the public
agency if it Ginds that the determnination is supported by substantial evidence.” MWD maintains that
the decigions of whether to apply a postagevstamp rate, and whether to include its system-wide costs
in that rate, are factual detesminations it is required to make under the Wheeling Statutes, It
therefore reasons that its decizion to charge postage-stamp wheeling rates that include system.-wide
costs is subject to substantial evidence review by this Couwst.

However, as MWD appeared 1o concede during ;Phaselatgumznt, what is st issue in this

phase is 8 lepal question ~ intmpretation of a statute — which is for the Court, de novo, and not an

JAN 13 *98 82:23
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sdministrative sgeacy.® See¢ Si
Cal.App.3d 342, 350. The isyue presently at band is not whether the terms and conditions for
wheeling ransactions sct by MWD are reasonable in the abstract, but whether MWD has set its
witealing rates in 2 manner congisteut with the requirements of the Wheeling Statutes.
L System-Wide Costs vs. Particular Facilities

Fair Compensution

MWD's inclusion of costs unrelated to any given wansfer, such as Stats Water Project supply
costs OT conservation incentive program cests, violates the stat\néry definition of “fair
compensation™ As noted, Water Code section 1810 provides that an agency that permits & water
transferor to use its facilities is to be paid fair compensation for the use of the facilities.’ The vam
“fair compensstion” as u;scd in the Wheeling Starutes is defined in Watar Code soction 1811(c) as
follows:

“’fair compensation’ means the reasonable charges iocurred by the owner of the

coaveyance system, including capital, operation, maintenance, and replacement costs,

incregsed costs fronr any necessitated purchase of supplemental power, and inclhuding

reasonabie credit for any offsetting benecfits for the use of the conveyancs system.”

MWD contends the word “incurred” should be interpretad to mean arny costs of the owner of
the entire conveyance s&;tem, other than the cost of water itself. Under such an interpretation,
MWD wouid be permittad to include, snd indsed has ineiuded, such costs a3 its State Water Project

supply costs, conservation incentive payments and fixed portdons of its other “capital” costs that are

} R.T. November 2, 1997, p. 15.

? The first sentance of ssction 1910 provides: “Notwithstanding any other provision of law, asither the stats,
nor any regiansl or e public agency may dany a boax fide transferor of watar the uss of a watar conveyance fasitxy
which bas unused capacity, for the period of time for which that capacity is availsble, if far compenantion is paid for
that use, subject to [cettain requiremierts)”

5-

418 $54 5a3a PRGE. 27

JaN 13 938 95124

88 3Ivvd

E—0275609

666666666 8688888880886 ZZtl 3861s/ET/1I8



N

- TR S

10
i
2
13
i4
s
18
17
18
9
20

25

23

2S

‘26

reg

28

- = ——

600°d 8ESZ ON X¥/Xl gz:21 86/¢£1/10

ol - bt~

F.8r:t

' : 5 ) LD W STUD@UD L ITTH
orEN 10 —m 1Oz FRoMLLES PR LSS SU BLY £ < <

JAan 13 'S8 10:23A

not directly related to an individual wheeling ransaction. Some of those costs are fixed costs MWD
must pay regardiess of whether any wheeling transactions take place. Such an interpretation woul&
be inconsistent with the statutory purpose and lznguage. Ths use of the modifier “incurred,”
erubracing capital, operation, maintenance, and replacement costs, can only mean incrwmental costs
EBrought about by a particular wheeling transaction. Reaﬁing the statutes together, the Cowt is
compelled to conclude that the Legislature intended section 1811(e) to refer 1o any additional
capital, operation, or maintenance costs brought about by 2 specific water ttanafer. The Wheeling
Statutes exist in the first place to facilitate individual water transfer transastions and to provide that
the owner of the system be made whole for the incremental cost of the transfer. MWD argues that
the inclusion of systeru-wide capital and other costs unrelated to the specific tansfer should be part
of fair compensation, for were it not for such system-wide operations, MWD would not be the
agency that is gnd would not be in a position o offer the service. Whijle that position may not be
uzreasonable, it is not in conformance with the limitations contained in the Wheeling Statutes.

As defepdants point out, fair compensation is to be paid ‘for that use.” Water Code section

1810. The phrase “for that use” refers to the use, by a bona fide transferor, of 3 water conveyance
facility that has unused ;:apacity. The fair compansatian definition cannot be read separately and
apart from the introductory sentence of section 1810, which requires the leasing of available space
and which requires fair compensation for that wse.

MWD also contends that section 1812 leaves to MWD's diseretion such questions as
whether, apart from replacement costs, it may include system-wide costs in its rates. In support ofir.w
position, MWD points out that where thie term “replacements costs™ appears in section 1811(d), it is
limited to those costs that are “stiributable to the proposed use.” No such express limit is found

where section 1812 requires an 2gsncy 10 determine fair cornpensation, nor in the definition of “fair

Py
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compenssation” contained in gection 1811{c). This, according to MWD, maans that the Legislature
did not intend to limit the factors other than replacement costs to those attributable to the pxopoied
use. The Court does pot agrse. Under section 1811(d), a tansferor whose wheeling transsction
contributes to the eventual need to replace 3 conveyance facility is required to pay only its fair share
of the cost of such replacement, but not the cost of replacing the entire system. Just so, it is required
to pry its fair share of the capital, oparation, and maintenance costs incurred for the use of 2
particular conveyance facility, but rot for the entire system. It would be illogical for this Court to
conclude that the Legislature, without having explicitly stated its intent to do 89, intended on the one
hand to limit “replacement costs™ to the facilities actually used in a given transfer, while on the other
hand penmmng every other cost element to bs iIncluded sysem-wide,

Moreover, the phrase “reasonable charges incwred by the owner of the conveyance system,”
must be read to effectuate rether than frustrate the legisiative purpose. Had the Legislature intended
an agency who owns water conveyance facilitios to recover all system-wide costs through wheeling
rates, it would have used some other word than “incwred,” to describe the compensation to which
the owner is entitied, and it would not have tied fair corapensation to the proposed usc of a water
conveyance facility. The swted purpose of the statute is to provide financial relief or supplementni'
income for those who may wish to sell, lcass, or exchange water, and to encowrage such water
transfers. It is cot copsistent with that pwpose that owners of the conveyance facility recover alf of
their costs of bring in business and doing businsss as a water district, regardiess of whether or not
such costs are related to a wheeling transaction. Under the statutes in question, an ownex of facilities
is eﬁtitled to fair compengation for the increazed ¢osts neceasitated by a trunsfercr’s use of ity

facilitics and nothing raore.

JAN 13 98 28:L5
8t 3ovd

E—027571

415 SS¢ 8434 PRGE. B9

6665666666 88088806886 Z2:IT B866T/ET/78

E-027571



110°d 8€SZ ON Xd/XL 97:21 86/E1/10

Sy 4d PO aBitUO FTOFELES MmN DL DLY £330 44098 U 10944511668 F-ll-'l/id/'I
i JHY L3 'YH lg-c&HN .1 .
1 Even if the definition of “fair cotmpensation” could be read to permit MWD to include

2 || capital, operation, and maintenance costs for all of its fucilitics on a system.wide basis, such a
3 || reading still would not support MWD's positien that it is entitled to include its contractusl supply
¢ payments Tor State Water Project water or its conservation payments. The fact that MWD treats its

take-or-pay entitlement 1o Statc Water Project water as a capital asset may be teasonable, but that

é .
, fact does not permit it 1o pass that cost on 1o members Who wish to ransfer noo-State Water Project
¢ || water. These are not costs incurred in connection with 3 proposed use of MWD's facilities fora

¢ {{ wheeling transaction. Likewise, conservation incentive payments costs we not incurred, even in
10 )/ oart, in coanection with or because of & proposed wheeling transaction.

i MWD also points to the use, in section 1811(c), of the words “conveysnos system" rather

12
than “canveyance facility” as is used in cther portions of the Whecling Statutes. According to

13
'l . MWD, the Legislature used the word “conveyance system” in the pluase “the reasonable charges

15 incurred by the owner of the conveyance system™ to reveal Its iment that the costs outlined in the

16 || definition of fair compensation aze those for the entire conveyance system. Section 1811(c) cannot
17 || be read in the way proposed by MWD, The use of the term “canveyance system” in saction 1811(c)
18 il describes the owner, not the charges incurred.

19 The starutory notes W sectios 1810 make clear that the oversll purpose of the Wheeling

Statutes i3 to encourage water wansfers. It is entirely consistent with that purpose that any fair

21 .
2 compensation determination be based upon the facility or facilities to be used in s proposed
23 || transaction. This Countis recuired 1o give the legisiation 2 reasonable and common sense

2¢ || interpretation consistent with the purpose of the statute, to give significance to every word and past,
25 |l and to harmonize the parts by considering a particular slzuse or section in the context of the whole.

25 || Fields v. Bu (1976) 18 Cal 3d 322, 328; §i 1 (1986)
27
28 5
418 5854 5434 PAGE. 18-
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1 }1 187 Cal.App.3d 342, 352. It therefore cannot jnterpret the phrase “incurred by the owner of the
2 || conveyance systemn” as providing that MWD cor any other owner of & water conveyance facility may
3 Hinclude costs for the whole of its water sonveyance system. Nos can it single out the description of
replacement costs in section 1811(d) as “stiritntable to the proposed use™ a5 an indication of
legisiative intent to pennit all cthet' costs W be system-wide in light of the rest of the legislation.
The “No Injury” Provision
In support of ity aszertion that it may include system-wide costs, MWD points to the “no
9 |l injury” portion of Water Coda section 1810(d). This section provides: “This use of a water
10 {l conveyance facility is to be made without injuring any legal user of water and without unreasonably
1 || affecting fish, wildlife, or other instream beneficial uses and without unreasonably affecting the

12
overall economy or the environment of the county from which the water i3 being transferred.”

13 .
Aoccording to MWD, a3 & meraber wheels weater purchased outside of MWD, otber member

13
16:}{ MWD can include sysugn-wids fixed costs in the wheeling rates. MWD contends that its member
17 }j agencies are “legal users” of water that arc to be protected ffom economic injury under section

18 11 1810(d). It argues that aithough other clauses of section 1810(d) are modified by the phraze “of the
1% 1} county from which the water is being transfesred,” the phrase “any legal user of water” is not. Thus,
sccording to MWD, the Legislatwre intended in the secogd part of the sentence to protect the overail
economy and eavironment “of the county from which the water is being nansferred,” but did not so
limit the legal users of water it sought to protect in the first part of the sentence. The Cowrt notes

p>)

Pk

24 |} that in other chapters of the Water Code, some of which pre-date the Whealing Stannes, there are
23 | references to the phrase, “legal user of water”. For example, under Chapter 10.5, before the State
2 ‘

Board may graot 3 petition by & water rights holder to effectuate a diversion, the Board must be sure

‘lo.
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that the proposed change would not “injure any legal user of the water, and would not wareasonsbly
affoct §ish, wildlife, or othor ingtream beneficial uses.” Water Code §1725 and §1736. Sse alsg
Divixion 1 (Geacral State Powers over Water (§§100, et seq.)). Ch. 3.6 (Deference to Decisions of
Lacal or Regional Agencies), § 386; Division 2 (Water) Part I, Ch. 1.5 (Water Leases), and §1702.

The Court finds that the Legisiature intended the same meaning in the Whecling Statutes that
it did elsewhere in the Water Code. It cannot reasonably interpret the phrass “legal usars” to
encompass other member agencies not using the transferred water. The protection does not extend to)
potental economic harm to other MWD member agencies which hold no righfs to the water.

Moreover, as defendasts note, it is not certain that MWD's reraaining members would be
cconomically injured by one of its members engaging in a wheeling transaction. Defendants point to
statements by MWD's chairman and others that indicate that where oxcess capacity exists, wheeling
will provide an economic benefit to MWD and its members.

Defendants furthctnmn that zven if economic injury 10 remaining members were the sont
of injury that the Legialature sought to prevent, the question of whether the other member sgencics
would suffer such injury would need to be determined on a case-by-case badis. This is so because
the existence of capaoity, a roquisite for any wheeling transection, must be determined on a case-by-
casc basis aficr 3 transferor roquests the use of MWD's facilities. Thus, defendants contend that
MWD is mistakep in urging thar th.e “ne injury” provision supports its right to include system.wide
£0gts.

In dstermining the Legislsture's inteat, the “first step is to scrutinize the actual words of the
statute, giving thern a plain and commonsense meaning (citations omitied).” Californis Teachery
Assn v. Governipg Bd. of Rialto Upified Schoo!l Digt, (1997) 14 Cal.4th 627. Ordinary rules of

statutory constryction support the position that the Legisiature intended the “no injury™ provision o

~{]-
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1 ptofect those with water rights in the area of the water’s origin. The “no injwry” requirement is
2 |l placed in section 1810(d), along with protections for inswream beneficial uses, the environment and
3 |} economay of the county from which the water is being ransferved, rather than in the 1811(c) “fair

4 .
compensation” definiticn. It seems cloar that the purpose is to ensure that the transfer of water

5
beyond the wes of its origin does not cause unmitigated nogative impacts on the environment or on
6
, || those users in the county from which the water is baing taken. To construe the “no injury”
t || protection as having been included to protect MWD's other members and/or customers from

9 [} fluctuating prices and rates would make the compeusaiory ffamework et out in section 1811
10 | unnecessary. The “no injury™ provision cannot be read in such e way 28 to render the limitations an

1 fair comapensstion set out in section 1811(c) m:hingless.

12
Efficient Use

13

e MWD also notes that ong of the stated policies of the Legisiature was to “facilitate the

v {] voluntary sale, lease, or exchange of water or water rights in order 1o promote efficient use.”
ts || (Etphasis added.) MWD contends that enicotraging transactions in which entities purchase water in
17 )} order to avoid paying their share of the costs of MWD's infrastructure, will not result in an efficient

18 |l use of the state’s water.

® Defendast CPIL cosrestly counters that the “efficient use” envisionsd by the Legislature was
: the trangfer of water from those with excess supply to those with insufficient supply 1o meet their ]
R According 10 CPIL, the insfHcient use that the Legislaturs hoped 1o cuse was the unnecessary]
23 |} use of water by people and entities solely for the pwpose of maintaining their rights to water which

24 {| they do pot need for their own wse,

25

26

27
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1 MWD’s Charge for Creation and/or Reservation of Capacity
2 ‘The Non-Interrupéibis Service Rate
3 In addition to other system-wide costs such as those capital costs discussed above, MWD has
4 included a cost for guaraniesd svailability of capacity in its uninterruptible vgre, Such a chiarge for
: guaranteed availability is not permitted under the starutes.

Urder the Wheeling Statutes MWD is only required to offer its members the use of it excess
capacity when and if such excess capacity exists. MWD coutends that its uninterruptible service at
9 {|its $262 rate goss farther than that and asserts it is cotitded to charge & premium. MWD asserts that it
10 {135 reserving space and ought to be entitled to recover costs of dams and reservoirs, existing and undes
1 N constuction. Unfortunately, the Whesling Statutes do not permit it. Rates set under the Wheeling

12 \ . .
Suawze: are for the cost of using unused capacity, not reserving or creating unused capzcity.

:i For this reason, and those sct forth above, this Cowrt cammot vaiidate the $262 per acre foot
15 || “Brm" wheeling rate.

16 The Interruptible Service Rate

17 There is a separate reason that the $141 per acre foot rate for imterruptible service cannot be

13 1 validsted under the Wheeling Statutes. The service is interruptible by MWD for “any reason.”

19 . .
Members who wish to transfer water through MWD’ facilities may choose to pay a lower rate in

20
exchange for taking the risk that the facilities may be unavailabie 10 them should MWD nesd them

21

22 for any other use. However, section 1810(c) of the Water Code provides oaly that “{a)ny person or

3 |{public agency that has a water service contract with or the right to receive water from the owner of

24 || the conveyance facility who has an emergency nced may utilize the unused capacity that was made
25 }{ available pursuant to this section for the duration of the eraergency.” Thus, under the Wheeling

.29 |{ Statutes, any wheeling transaction may be interruptsd in the case of an emergenty, but for po other

27

28 w13
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reason. Therefore, even were it not for the fact that the $141 sate containg some system-wide costs
and is set ip a postage stamp fashion, this Court catnot validats that rate becguse the service offered
is less than that required by the Wheeling Statutes.
YI. Postage Stamp Rates Set in Advance

As noted, MWD's Resolution $520 4t two rates ~ the $262 rare for non-interruptibie
use and the $141 rate for interTuptible use of its water transportation facilities. These Iates were
advance rates, set to cover any transacton which might be proposed during the time period for which
the rates were to be in effoct. Scveral portions of the Wheeling Statutes reveal that this postage
stamp approach is not what the Legisiature intended.

Section 1812 requires the agency owning the waer conveyance facility 1 make certain
determinations about esch proposed wheeling tansaction “in # timely manner.” This means more
than simply “on & regular basis.” The amount and availability of unused cxpasity, which, according
to section 1812(a) the owner is 10 determine, can only bo determined gffer a legse of excess space is
requested by 2 water transferor. Subsection {¢) of section 1811 provides: *"Unused capasity® means
space that is svailable within the opazational limits of the conveyance system and which the owner is
not using during the period for which the transfer is proposed and which space is sufficient 10 convey]
the quantity of water proposed to be transferred.” Since one cannot cajculate unused capacity except
in light of cach proposed transfer, the Legiafature must have intended that the owner make its
determination of capacity affer having recsived a proposal for a particular transwdor':.

Purthermore, this {s the only interpretation consistent with the Court’s conzlusion that any
determination of fair compensation must be made with respest to & particular proposed use and not
simply in the abstract. Thus, MWD may pot set “postage stamp” raes in advance without regard 10

any particular wheeling cansaction.
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CONCLUSION

Under the Wheeling Statutes, “fair compensation” is limited to costs atizibutable to the actual
facilitics to be used in a particular proposed watar transfer, and the “fair compensation™
determinstion cannot be made ehead of time and without reference to a particular proposed
transaction. MWD’s inclusion of system-wide costs aod its setting of rates befors receiving &
request for usc of its facilities, are incompatible with the Wheeling Statutes.

For all of the foregoing reasoms, this Court eannot validate either of MWD's wheeling rates.
maanuckumcrm”wmﬂymmwarﬁveduponbymempmﬁtﬁdbythzw
Statutes, there 19 oo aead for further proceedings concerning the doliar amounts of the rates. The
Court’s rulings on the parties® requests for judicial notice and cvidentiary objections are attachad
bereto. Defendants are to prepare a form of judgment consistant with the findings herein.

Pursuant to California Rules of Court, rule 232, this Teatative Decision shall be the
Strtemnent of Decision, unless, within £fteen days of the date hereof, the Court shall receive specified,
controverted issues or proposals regardng Phase I issues not covered herein,

DATED: " 12,1938

Laurence D. Kay
Jueige of the Superior
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